
BEFORE THE ILL4 BOAR~~~CEfl7ED
- CtF~RicSOFFICE

MICHAEL WATSON, ~ 7 2003

Petitioner, No. PCB03-134 L OF~ILLINOISPollution control Board

v. (PollutionControl Facility Siting
Application)

COUNTY BOARD OFKANKAKEE COUNTY,
ILLINOIS, and WASTE MANAGEMENT OF
ILLINOIS, INC.

Respondents.

AMENDED PETITION FOR REVIEW OF DECISION CONCERNINGSITING OF A
NEW POLLUTION CONTROL FACILITY, PURSUANTTO SECTIONS39.2AND 40.1

OF THE ILLINOIS ENVIRONMENTAL PROTECTION ACT

PetitionerMichael Watson,by and throughhis attorneysat Querrey& Harrow, Ltd.,

files this AmendmentPetition for a review of the decisionof the County Board of Kankakee

County, Illinois (Kankakee)conditionally approvingthe Site Location Application for the

KankakeeCounty Landfill Expansion(Application) filed by WasteManagementof Illinois,

Inc. (WMII). In furthersupportof this AmendedPetition,Petitionerstatesasfollows:

1. This Amended Petition is filed pursuant to Section 40.1(b) of the Illinois

EnvironmentalProtectionAct (Act) and Sections107.200-107.208of the applicableIllinois

Pollution Control BoardRegulations. (415 ILCS 5/40.1(b)(2003)and 35 IAC 107.200-208).

The Petitioner’sfirst Petitionis referencedandincorporatedherein.

2. Pursuantto Section 107.208(a), a copy of Kankakee’sJanuary31, 2003 written

decisionis attachedto this Petitionas Exhibit A.

3. The subjectnewpollution control facility is theexpansionof theKankakeeCounty

Landfill which wasproposedby WMII andapproved,subjectto conditions,by Kankakee.
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4. Pursuantto Section107.208(b),the following Paragraphs,5-7, providea statement

as to how Mr. Watson,the filing party, is a properPetitionerunder Section 107.200of the

Pollution Control Board Regulations,because,among other things, he has an ownership

interestof land adjacentto andsurroundingthelandfill expansion,and due to his participation

andattendanceat the local site locationreviewpublic hearings.

5. Mr. Watsonis aresidentof KankakeeCountyand a beneficiaryof trustswhich own

propertylocatedadjacentto andsurroundingthesubjectlandfill expansion.

6. On October28, 2002, Mr. Watsonfiled anoticewith Kankakee(copiesto the local

siting hearingofficer and WMII, amongothers)to participatein the public hearingscheduled

to be heldbeforeKankakeeand its hearingcommittee. Additionally, Mr. Watson,personally

orthroughhis attorneys,attendedall of thepublichearingsin the subjectlocal siting review.

7. Further, Mr. Watson, individually and throughhis attorneys,timely filed written

commentsconcerningor relating to subjectlandfill expansion. Mr. Watsonincorporatesthese

comments,which are a part of the hearingrecordand will, thus, be includedaspart of the

Recordon Appeal, into this AmendedPetition.

8. Pursuant to Section 107.208(c), the following Paragraphs9-12, set forth the

groundsfor this appeal.

9. As an initial matter,Kankakeedid not haveproperjurisdictionto conductthe local

public hearingsor makea decisionon WMII’ s siting requestfor the landfill expansion. Pre-

filing notice to BrendaandRobertKeller, ownersof propertywithin 250 feetof the proposed

facility, was insufficient under the requirementsof Section 39.2(b) of the Act. (415 ILCS

5/39.2(b)(2003)). Illinois Courts haveconsistentlyheld that Section39.2(b)pre-filing notice
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requirementsare a jurisdictional prerequisiteto the local new pollution control facility site

locationprocess. See,Ogle County Bd. ex rel. County of Ogle v. Pollution ControlBd., 272

Ill. App. 3d 184, 208 Ill. Dec. 489, 649 N.E.2d 545 (1995),appealdenied,163 Iii. 2d 563,

212 Ill. Dec. 424, 657 N.E.2d625 (1995); KaneCounty Defenders,Inc. v. Pollution Control

~4,,139 Iii. App. 3d 588, 93 Ill. Dec. 918, 487 N.E.2d743 (2’~Dist. 1985). Althoughnot a

prerequisiteto raisingajurisdictionalissueon appeal,Mr. Watson,throughhis attorneys,filed

a motion during thecourseof the local public hearings,to dismissWMII’s siting applicationas

WMII failed to properly and timely notify Brendaand RobertKeller of the siting application,

prior to its filing with theKankakeeCountyClerk’s Office andKankakee.

10. Additionally, the local siting review procedures,hearings,decision,and process,

individually and collectively, were fundamentallyunfair. The areasof fundamentalfairness,

that are soughtto be addressedin this appeal, include, but are not limited to, the following.

Mr. Watsonspecifically reserveshis rights to add to the following list of fundamentalfairness

subjects,duringor following discoveryandthepublichearingin theappealbeforethis Board.

A. The Illinois EnvironmentalProtectionAgency Recordsor existing site records

allegedly filed by WMII with the KankakeeCounty Clerk were not available to

membersof the public at the KankakeeCounty Clerk’s Office to review and, in

fact, membersof the public were affirmatively told by the Clerk’s Office that no

suchrecordswerefiled.

B. Exhibits Al andA2 to the to theHost CommunityBenefit Agreementwere not

includedin the “official copies” of WMII’ s siting applicationmaintainedat Adcraft

Printersby or on behalfof Kankakeeor the KankakeeCounty Clerk’s Office, and
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numerousparticipants,eventhehearingofficer for the local public hearings,did not

have those Exhibits. Numerous participants, including Mr. Watson, were

disadvantageddue to the missing Exhibits, and in particular,were prejudicedin

their ability to review theseExhibits, a purportedpropertyvalue protectionplan,

andpreparefor the public hearingsin a mannerso asto addressquestionsor issues

concerning these Exhibits. Additionally, there is a question concerning the

availability of theseExhibits at theKankakeeCountyClerk’s Office.

C. On information and belief, improper ex parte communicationsduring the

pendencyof the WMII ‘ s siting applicationcreatedunfair proceedings,inherently

prejudicial to otherparticipants. See,SouthwestEnergyCorporationv. IPCB, et

al., 275 Ill. App. 3d 84, 355 N.E.2d304 (4th Dist. 1995).

D. On informationand belief, other fundamentalfairnessissuesexist concerning

the communication, conduct and decision-making process of Kankakee, the

committee that made recommendationsto and advisedKankakee, and WMII,

however,discoveryis neededto reviewtheseissueson appeal.

E. The public hearingswere not fair, due to unavailability of WMII’ s witnesses

who hadsubstantialinput in thepreparationof thesiting applicationand its Criteria-

specificreports. For example,WMII refusedto presentMr. Miller from Metro for

cross-examinationeventhoughMr. Miller signedthe Criterion 6 report in WMII’s

siting application,and WMII’s Criterion 6 witness,Mr. Corcoran,testifiedthat Mr.

Miller had substantialinput in the preparationof the report and analysis of traffic

impact.
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F. The public hearingswere not fair, due to WMII’s failure or refusal to present

documentationconcerning the alleged qualifications of Ms. Patricia Beaver-

McGarr, WMII’ s sole witness concerning that portion of Criterion 3 related to

property values, and WMII ‘s failure or refusal to presentthis witness for further

cross-examination.As a result, participantsand Kankakeewere deniedaccessto

informationneededto fully examinethis witnessandher allegedqualifications.

G. The local siting review was fundamentallyunfair due to WMII’s failure to

follow, and Kankakee’sfailure to specifically waive in a properly noticed public

meeting,local requirementsfor substanceandcontentof a siting application.

H. Finally, Mr. Watson reserveshis right to add specific fundamentalfairness

issuesor deletefrom the abovelist, duringdiscovery,hearing,and briefing during

thecontinuedsitingprocessbeforetheIllinois Pollution ControlBoard.

11. Criteria (i), (ii), (iii), (v), (vi), (vii), and (viii) of the nine criteria establishedin

§39.2 of the Act were not metby theWMII, andKankakee‘ s approvalof the siting application

on those Criteria is not supportedby the record and is againstthe manifest weight of the

evidence. Petitionerraisesparticularconcernsregardingtheevidenceand testimonypresented

for the criteria including, but not limited to, thefollowing. Petitionerspecifically reserveshis

rights to add or removefrom thefollowing list of issuesduring this proceeding.

a. The County’s decisionon Criterion (i), is againstthe manifestweight of the

evidence, and WMII did not prove that the proposedfacility is necessaryto

accommodatethe wasteneedsof the areait is intendedto serve, as, amongother

things:
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(1) Evidencepresentedby WMII’s own witnessin supportof this Criterion

is inconsistentandcontradictory,andagainstthemanifestweightof the

evidence;

(2) WMII failed to presentsufficient evidenceto meet the Criterion, and

its witness relied on incomplete and inaccurate information in

formulatingher opinions;

(3) WMII’s witnessin supportof this Criterionwas biased;

(4) Testimony providedby WMII witnessesin supportof other Criteria,

contradictedwitnesseswho testifiedin supportof this Criterion

(5) WMII failed to show expediencyasa requirementof this Criterion;

(6) Economicsof the proposedfacility was given an improperweight in

thedecision-makingprocesson this Criterion; and

(7) Recycling,generationandcapacitydataweremisstated.

b. The County’s decisionon Criterion (ii), is againstthe manifestweight of the

evidence,and WMII did not prove that the facility is so designed,locatedand

proposedto be operatedthat the public health, safety and welfare will be

protected,as,amongother things:

(1) The evidence presented by WMII’s own was inconsistent and

contradictory,and againstthemanifestweightof theevidence;

(2) WMII failed to presentsufficient evidenceto meet the Criterion, and

its witness relied on incomplete and inaccurate information in

formulatingtheir opinions;
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(3) WMII’s witnessesin supportof this Criterion werebiased;

(4) Testimonyprovided by WMII witnessesin supportof otherCriteria,

contradictedwitnesseswho testifiedin supportof this Criterion;

(5) WMII failed to providesubstantive,and in somecases,any responseto

portionsof theKankakeeCountysiting ordinance;

(6) WMII did not prove thatthe hydrogeologicalcharacterof the location

was sufficient to meet this Criterion, and it basedits conclusionsof

suchsufficiency on incorrectandinsufficientdata;

(7) WMII ignoredandpresentedno substantiveevidencedthat the location

of thefacility wasincorporatedand analyzedasa factorof thedesign;

(8) WMII failed to substantivelyaddresscurrentcontaminationof the site

in its proposal;

(9) WMII failed to prove that its proposeddesignwould be capableof

maintainingat or below therequiredleachatelevel on theliner;

(10) WMII failed to presentsufficient evidenceto supporta decision

on Criterion 2, as relatedto the existing and proposedmonitoring of

thesite;

(11) The information consideredby WMII and presentedto the

County concerning the location of the site was, in relevant part,

inaccurate;and
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(12) The operationplan failed to considerand addressthe operating

history at the site, and failed to addressthe quantityof wasteexpected

to be receivedat thesite.

c. The County’s decisionconcerningCriterion (iii) is againstthe manifestweight

of the evidence,and WMII did not prove that the facility is locatedso as to

minimize incompatibility with the characterof the surroundingarea and to

minimizedthe effect on the valueof the surroundingproperty, as, amongother

things:

(1) WMII’s proposal and testimony concerning Criterion (iii) are

inconsistentand contradictory,and againstthe manifestweight of the

evidence;

(2) WMII’s witnesseswho testified in supportof Criterion (iii) arebiased;

(3) WMII failed to presentsufficient evidenceto meet the Criterion, and

its witness relied on incomplete and inaccurate information in

formulatingtheiropinions;

(4) WMII’s witnesswho testified concerningthepropertyvalueportionof

this Criterion, did an incomplete and inaccurate analysis, lacks

credibility, and was not proven as qualified to testify or present

evidenceon thesubjectmattershepresented;

(5) WMII ‘ s evidencewas, in relevantrespects,inaccurate;and

(6) The property valueguarantyproposedand promotedby WMII during

the proceedings does not and cannot “correct” or minimize
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incompatibility or impactonpropertyvalues,and,aswritten, provides

little or no valueprotection,particularly when,aswritten, suchplanis

arguablyor actuallynotapplicableto farm property;

(7) Testimonyprovidedby WMII witnessesin support of other Criteria,

contradictedwitnesseswho testifiedin supportof this Criterion.

d. The County’s decisionconcerningCriterion (v) wasagainstthe manifestweight

of the evidence,and WMII did not prove that the plan of operationsfor the

facility is designedto minimize the dangerto the surroundingareafrom fire,

spills, or other operationaccidents,as, amongother things, the plan wasnot

complete,relied on inaccurateor incompleteinformationas its basis, did not

sufficiently, or in some casesat all, providefor emergencyresponsescenarios,

testimonyprovidedby WMII witnessesin supportof otherCriteriacontradicted

witnesses who testified in support of this Criterion, and WMII did not

adequatelyor sufficiently considerexistingoperationsor theexistingsite.

e. The County’s decisionconcerningCriterion (vi) wasagainstthemanifestweight

of the evidence,andWMII did not prove thatthe traffic patternsto or from the

facility are so designedasto minimize the impacton existing traffic flows, as,

amongotherthings:

(1) Testimonyprovided by WMII witnessesin supportof other Criteria,

contradictedwitnesseswhotestifiedin supportof thisCriterion;
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(2) WMII failed to presentsufficient evidenceto meet the Criterion, and

its witness relied on incomplete and inaccurate information in

formulatinghis opinions;

(3) WMII failed to consider the increasedsize of vehicles and traffic

volumefrom anexpansionin its traffic study; and

(4) WMII refused the request to have one of the personswho was

substantiallyinvolved in thepreparationof thetraffic study to testify.

f. The County’s decision concerning Criterion (vii) was against the manifest

weight of the evidence,and WMII did not prove that the facility would not be

treating,storingor disposingof hazardouswaste,thereforetheconclusionof the

County that this Criterion was not applicableand that an emergencyresponse

plan which includesnotification, containmentand evacuationproceduresto be

usedin caseof an accidentalreleasewasnot necessary,is not supportedby the

evidence,as, amongotherthings, WMII’s did notprovideadequatetestimonyto

prove that the current leachateextractedfrom and storedat the site is not

hazardous.

g. The County’s decisionconcerningCriterion (viii) is againstthe manifestweight

of the evidence,and WMII did not prove that the following Criterion was met:

if the facility is to be locatedin a county wherethe county boardhasadopteda

solid wastemanagementplan consistentwith the planning requirementsof the

Local Solid WasteDisposalAct or the Solid WastePlanningand RecyclingAct
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(415 ILKCS 10/1 et seq. or 415 ILCS 15/1 et seq.), the facility is consistent

with that plan,as, amongother things:

(1) WMII’s proposal and testimony concerning Criterion (viii) are

inconsistentand contradictory,and againstthe manifestweight of the

evidence;

(2) WMII’s witnesswho testifiedin supportof Criterion (viii) is biased;

(3) WMII failed to presentsufficient evidenceto meet the Criterion, and

its witness relied on incomplete and inaccurate information in

formulatingher opinions;

(4) Testimonyprovidedby WMII witnessesin support of other Criteria,

contradictedwitnesseswho testifiedin supportof this Criterion; and

(5) The evidence and opinions presentedby WMII fail to meet the

prerequisitestandardfor consistencysetby the County, in its adoption

of requirementsfor any siting applicationcontainedin the Solid Waste

ManagementPlan(s).

12. Finally, in the alternative and in the event the County’s decision on this siting

application is upheld, the Petitioner conteststhe conditions to the approvalimposedby the

County, as they are less thanwhat is reasonableand necessaryto requireor assurethat WMII

meets its burdenwith respectto the Criteria, and they were amended,on information and

belief, in somecircumstances,basedsolely on a statedeconomicrationale.

WHEREFORE, Petitioner Michael Watsonrespectfully requeststhe Board enter an

order (a) finding that no jurisdiction existedon WasteManagementof Illinois, Inc.‘s siting
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applicationand, therefore,the County Board of KankakeeCounty’s decisionis not valid and

void; (b) alternatively and notwithstandingor waiving the jurisdictional issues, setting for

hearing this contestof the County Board siting approval decision, (c) alternatively and

notwithstandingor waiving thejurisdictional issues,reversingthe County Boardof Kankakee

County’s approval and denying WasteManagementof Illinois, Inc. ‘s siting application; (d)

alternatively and notwithstandingor waiving the jurisdictional issues or item (c), above,

remandingthis matter for further local public hearingsto addressthe fundamentallyunfair

local proceeding; (e) alternatively,and without waiving other issuesraised in this appeal,

modifying the conditions, should the County’s decision be upheld, such that the required

Criteriahavebeenor haveassurancesof beingmet, and suchthat theconditionsare reasonable

and necessarywhere they now require less than what is reasonableand necessary;and (f)

providing such other and further relief as the Illinois Pollution Control Board deems

appropriate.

Dated: March 7, 2003 Respectfullysubmitted,

MICHAEL WATSON

By:________________________

JenniferJ.SackettPohlenz
Querrey& Harrow, LTD.
175 W. JacksonBlvd., Suite 1600
Chicago,Illinois 60604
Phone:(312) 540-7000
Fax: (312)540-0578
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